
We summarise below some of 
the principal features from the 
Implementation Plan which will 
be of concern to employers.

Individual Employment 
Agreements
AWAs entered under the current 
legislative regime will be able to 
operate in accordance with their terms 
during their intended life. In other 
words, there will be no unilateral opt-
out facility. This is to apply to AWAs 
made prior to the implementation date 
of Labor’s Transition Bill. Whilst such an 
implementation date may arrive early 
in the life of a Labor Government, it 
may be that it will be months or years 
before the date arrives. A timetable 
published in the Implementation Plan, 
however, proposes 31 December 
2012 as the last possible expiry 
date for any such AWA.

During the initial period of Labor’s 
revised system, there will be a facility 
for Individual Transitional Employment 
Agreements. These will be available 
in workplaces where AWAs are 
presently used. They will operate in 
a manner akin to AWAs. They may 
have a nominal expiry date of no 
later than 31 December 2009. 

Individual flexibility for 
employees earning over 
$100,000
Where employees have guaranteed 
ordinary earnings – pay for ordinary 
hours of work, guaranteed overtime 
and any other monetary allowances 
that are a guaranteed part of an 
employee’s normal remuneration 
arrangements – the employee and 
his or her employer will be able 
to opt-out from the application of 
any award which might otherwise 
apply. The 10 National Employment 
Standards which will be contained in 
the legislation will be the minimum 
safety net for these employees.

The award system
Labor proposes a major and urgent 
revamp of awards. The task will 
be given initially to the Australian 
Industrial Relations Commission 
with a view to modernising and 
simplifying awards. It is anticipated 
that the process will be largely 
completed by 31 December 2009. 

There appears to be considerable 
flexibility about the content and 
style of awards. The aim will 
be to have awards appropriate 
for particular industries and 
occupations. Additionally and 
importantly, enterprise awards 
will be able to continue.

Awards are to deal with the 
following 10 matters:

Minimum wages – including 
skill based classifications and 
career structures, incentive based 
payments and bonuses, wage 
rates and other arrangements 
for apprentices and trainees.

The type of work performed 
– such as whether an employee 
is permanent or casual, and 
the facilitation of flexible 
working arrangements, 
particularly for employees 
with family responsibilities, 
including quality part-time 
employment and job sharing.

Arrangements for when work 
is performed – including 
hours of work, rostering, rest 
breaks and meal breaks.

Overtime rates for employees 
working long hours.

Penalty rates for employees 
working unsocial, irregular 
or unpredictable hours, on 
weekends and public holidays, 
and as shift workers.

Provisions for minimum annualised 
wage or salary arrangements that 
have regard to the patterns of 
work in an occupation, industry 
or enterprise as an alternative to 
the payment of penalty rates, with 
safeguards to ensure individual 
employees are not disadvantaged.

Allowances including 
reimbursement of expenses, 
higher duties and disability-
based payments.

Leave, leave loadings and 
arrangements for taking leave.

Superannuation.

Consultation, representation and 
dispute settling procedures.
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Labor’s IR Policy  
Implementation Plan
ALP Leader Kevin Rudd and Deputy Leader Julia Gillard yesterday 
announced the Policy Implementation Plan for Labor’s “Forward 
with Fairness” industrial relations policy. The Implementation 
Plan adds considerable detail to, and resolves issues left hanging 
by, its earlier principal industrial relations announcement which 
was analysed in our Industrial Relations & Employment Alert of 
May 2007 available at www.bdw.com under Publications. 

Employment Alert

http://www.bdw.com/publications/irca/irca052007.pdf
http://www.bdw.com
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There will be specific flexibility 
arrangements to be negotiated 
or to be determined at the 
industry or award level.

As with the current laws, it appears 
that Labor will use the corporations 
power as the basis for its awards 
system rather than revert to 
reliance on the old conciliation and 
arbitration power relating to the 
settlement of industrial disputes.

Collective agreements
Collective agreements are to remain 
at the centre of the industrial relations 
system proposed by Labor. Collective 
agreements may be either union-based 
agreements or non-union agreements. 

There will be no necessity to notify 
unions where an employer is 
considering making a non-union 
collective agreement. Neither 
will a union have a right to be 
heard in connection with the 
approval of such an agreement.

All collective agreements will be 
required to contain a flexibility clause 
which provides that an employer and 
an individual can make a flexibility 
arrangement. A model flexibility 
clause will be developed by Fair Work 
Australia, the body which is ultimately 
intended to replace the Australian 
Industrial Relations Commission.

Industrial action
The current regime relating to 
industrial action will broadly 
continue. This means that there can 
be protected industrial action in a 
collective bargaining context but 
that other industrial action will be 
unprotected and subject to sanctions. 

The Implementation Plan makes clear 
certain important points, namely:

Industrial action will only 
be protected if approved by 
employees in a secret ballot.

Industrial action will not be available 
in pursuit of pattern bargaining.

The secret ballot process will be 
supervised by Fair Work Australia, 
and it appears that there will be 
less opportunity for an employer 
to frustrate or delay the action.

The facility to seek an order from Fair 
Work Australia to stop or prevent 
unprotected industrial action will 
continue, including the current 
arrangements for obtaining interim 
orders. Access to the courts for 
breaches of common law torts will 
continue to be available, and there 
will be no necessity first to obtain a 
certificate from an intermediate body.

The current provisions in the Trade 
Practices Act 1974 dealing with 
secondary boycotts will remain intact.

Right of entry
Right of entry laws will remain largely 
as they presently are. That is: 

A union official exercising a right 
of entry will require a permit 
provided by Fair Work Australia, 
and permits will not be available 
to union officials who misbehave.

Rights of entry will be available to 
investigate breaches of industrial 
law, awards or agreements, to hold 
discussions with employees, or to 
investigate breaches of OH&S law.

Officials will need to give 
notice of a proposed entry.
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Officials must follow reasonable 
directions from an employer 
when they are on an employer’s 
site and comply with any 
OH&S requirements that 
may apply to the site.

An employer must not hinder a 
union official exercising a valid right 
of entry in accordance with the law.

Building and construction 
industry regulation
The current legislative regime affecting 
the building and construction industry 
will continue until 31 January 2010. 
Thereafter, the Australian Building 
and Construction Commission will 
cease to exist and its functions 
will be transferred to a specialist 
division within Fair Work Australia.

One matter which is not explained 
is what will happen with the 
National Code of Practice for the 
Construction Industry. Much of 
the change in this industry has 
been driven by enforcement of the 
Code through executive policy.

Other matters
The Implementation Plan continues 
with previously announced plans 
concerning unfair dismissals.

Labor’s legislation is to be 
developed with the assistance of 
a Business Advisory Group.

There will be a new bi-partisan 
approach to the appointment of 
members of Fair Work Australia. 
Judges will be appointed under 
traditional arrangements.
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•
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